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KIIKE GLEASON 

UUSTIN MAYES 

3ARRY WONG 

N THE MATTER OF LEVEL 3 
ZOMMUNICATIONS, LLC’S PETITION FOR 
4RBITRATION PURSUANT TO SECTION 
?52(b) OF THE COMMUNICATIONS ACT OF 
1934, AS AMENDED BY THE 

THE APPLICABLE STATE LAWS FOR RATES, 
TERMS, CONDITIONS OF 
NTERCONNECTION WITH QWEST 
ZORPORATION. 

TELECOMMUNICA-TIONS ACT OF 1996, AND 

DOCKET NO. T-03654A-05-0350 
T-0105 1B-05-0350 

QWEST CORPORATION’S MOTION 
TO ALLOW ADDITIONAL BRIEFING 

Qwest Corporation (“Qwest”) respectfully moves that the Commission set a briefing 

;chedule under which the Parties would address the impact of the September 7,2006 decision of 

.he United States Court of Appeals for the Ninth Circuit in Verizon California v. Peevey, 2006 

WL 2563879 (gth Cir. September 7,2006) (“Peevey”) on Decision No. 68817 and the 

interconnection agreement to be submitted to the Commission pursuant to that order. In support 

3f this motion, Qwest states: 

1. The interconnecton agreement at issue in this proceeding has not been finalized 

and an order of the Commission approving a final interconnection agreement has not been 

entered. 

2. In Decision No. 68817, the Commission directed the parties to submit an 

interconnection agreement to be reviewed by the Commission for compliance with federal law. 

(Decision No. 68817, p. 82). Decision No. 68817 is dated June 29,2006. Therefore, it was 
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endered without the benefit of reviewing relevant and binding law that directly impacts several 

ssues in the Decision; the Peevey case is particularly relevant to the portions of the Decision 

elated to “FX-like traffic.” 

3. During the course of this proceeding, Qwest has consistently taken the position 

hat it is unlawful to require Qwest to pay Level 3 terminating intercarrier compensation on 

nterexchange traffic (including specifically VNXX traffic), either on the basis of the Federal 

2ommunication Commission’s ISP Remand Order or on any other ground. In contrast, Level 3 

ias argued that the ISP Remand Order requires the payment of intercarrier compensation by 

2west to Level 3 on all ISP traffic, including specifically VNXX traffic. In Decision No. 688 17, 

he Commission requires Qwest to pay intercarrier compensation pursuant to the ISP Remand 

%der on what it describes as “FX-like” ISP traffic. (Decision No. 68817, p. 82). 

4. On September 7,2006, the United States Court of Appeals for the Ninth Circuit 

*eleased its Peevey decision. Peevey supports Qwest’s position in this proceeding and requires 

nodification of the interconnection agreement to be submitted pursuant to Decision No. 688 17 

;uch that Qwest is no longer required to pay intercarrier compensation to Level 3 on 

nterexchange traffic, including interexchange traffic that the Commission has described as “FX- 

ike traffic.” Among other things, Peevey concluded: 

(a) “Th[e] rate caps [in the ISP Remand Order] are intended to substitute for the 

reciprocal compensation that would otherwise be due to CLECs for terminating 

local ISP-bound traffic. They do not affect the collection of charges by ILECs for 

originating interexchange ISP-bound traffic.” 2006 WL 2563879, at * 13 

(emphasis added). Thus, as a matter of federal law in the Ninth Circuit, the ISP 

Remand Order ’s compensation scheme was intended to prescribe intercarrier 

compensation only “for terminating local ISP-bound traffic.” 

(b) “[Tlhe CPUC determined that WXVtraffic is interexchange traffic that is not 

subject to the FCC’s reciprocal compensation rules. Arbitration Decision at 4 n. 3; 
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Rehearing Decision at 7. This comports with the CPUC’s prior determination that 

0 703(b) must be read in conjunction with 9 70 1, and that any call rated as a toll 

call within a local access and transport area is exchange access traffic.” Id. at * 12 

(emphasis added). Thus, the Ninth Circuit agreed with the California Commission 

that ISP VNXX traffic is interexchange traffic that is not subject to reciprocal 

compensation or terminating compensation under the ISP Remand Order. 

(c) “‘Pac-West knows where its network ends’ and the call ispicked up by the 

customer. Since that is the end of Pac-West’s responsibility for the call, it should 

also be the relevant endpoint of the call for purposes of determining whether the 

call is local or Wn..” Id at *14 (emphasis added). Thus, ISP traffic is 

categorized as either (a) local or (b) interexchange (and thus VNXX) based on the 

relative locations of the calling party and the point where the ISP takes 

responsibility for the call from the CLEC. 

5.  Each of these conclusions clarifies the law in the Ninth Circuit and has a direct 

mpact on conclusions made in Decision No. 688 17. Under the Ninth Circuit’s test, traffic that 

would be considered “FX-like traffic” under Decision No. 688 17 is clearly interexchange traffic, 

s not subject to reciprocal compensation, nor subject to the terminating compensation 

:stablished in the ISP Remand Order for local ISP traffic. In light of the clarification 

Aepresented by Peevey, Qwest respectfully believes the Commission should carefully consider 

Peevey and amend the Decision to bring it into conformance with the current binding law in the 

Vinth Circuit. 

6. The State of Arizona is located within the Ninth Circuit Court of Appeals, and 

iecisions of that court are binding upon the Commission in its exercise of delegated authority 

mder the 1996 Federal Telecommunications Act (“Act”). Since Peevey is a Ninth Circuit case, 

the Commission is required by law to make sure that its orders comply with Peevey s holdings. 

rhus, it is in the public interest, the interest of the Parties, and in the interest of administrative 
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:fficiency for the parties to brief the impact of Peevey on the interconnection agreement at issue 

md make any amendments thereto that will bring the agreement into conformance with Peevey. 

WHEREFORE, Qwest Corporation respectfully requests that the Commission set a 

,chedule under which the Parties brief the impact of Verizon California v. Peevey on Decision 

(0.6881 7 and any interconnection agreement submitted pursuant to Decision No. 68817. 

RESPECTFULLY SUBMITTED this 22nd day of September, 2006. 

QWEST CORPORATION 

By: 

Corporate counsei 
20 East Thomas Road, 16th Floor 
Phoenix, Arizona 85012 
Telephone: (602) 630-2187 
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)RIGINAL and 13 copies hand-delivered 
3r filing this 22nd day of September, 2006, to: 

locket Control 
LRIZONA CORPORATION COMMISSION 
200 West Washington Street 
'hoenix, AZ 85007 

:OPY of the foregoing hand delivered 
nis 22nd day of September, 2006, to: 

,yn Farmer, Chief Administrative Law Judge 
ane Rodda, Administrative Law Judge 
Iearing Division 
2RIZONA CORPORATION COMMISSION 
1200 W. Washington 
'hoenix, AZ 85007 
rodda@cc.state.az.us 

vlaureen A. Scott, Esq. 
Legal Division 
WZONA CORPORATION COMMISSION 
1200 W. Washington Street 
'hoenix, AZ 85007 

zhristopher Kempley, Chief Counsel 
Legal Division 
4rizona Corporation Commission 
1200 W. Washington Street 
Phoenix, AZ 85007 

Ernest Johnson, Director 
Utilities Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

Copy of the foregoing mailed 
this 22nd day of September, 2006, to: 

Michael W. Patten, Esq. 
Roshka De Wulf & Patten 
One Arizona Center 
400 East Van Buren Street, Suite 800 
Phoenix, AZ 85004 
rnpatten@rdp-law I .corn 
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[enry T. Kelley 
xeph E. Donovan 
cott A. Kassman 
.elley, Drye & Warren, LLP 
33 W. Wacker Drive 
bicago, IL 60606 
mail: H K e ~ l ~ ~ , ~ K e l l e ~ D ~ ~ e . c o m  

JDonovan@KellevDrve .corn 
SKassrnan @,Kell eVDwe .coni 

lhristopher W. Savage 
)ole, Raywid & Braverman, LLP 
9 19 Pennsylvania Avenue, NW 
v'ashington, D.C. 20006 
,mail : c savage a, crblaw . corn 

Lichard E. Thayer, Esq. 
)irector - Intercarrier Policy 
,eve1 3 Communications, LLC 
025 Eldorado Boulevard 
Lroomfield, CO 80021 
:mail: rick.thaver@,level3 .corn 

lrik Cecil, Regulatory Counsel 
,eve1 3 Communications, LLC 
025 Eldorado Boulevard 
)roomfield, CO 80021 
{mail: erik.cecil@,leve13 .corn 
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